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State, Federal Judicial Bodies Agree on Seminar Features Nationally Known
Health Care Dispute Resolution Principlefuthors; Oates, McPherson Speak

The chief organizations representi
state and federal judges have spoken

one voice on principles to be followed fastate and federal judges, which metin

dispute resolution systems in the debat
health care reform legislation.

The National Conference of Chief J
tices, at the conclusion its annual mee
in Wyoming on August 4, acted on t
recommendations of its State—Federal
lations Committee and adopted aresolu
stating four principles that Congress sho
follow in enacting health care legislati
The conference is composed of chief |
tices for supreme courts of states and
territories. Former Tennessee Chief Jus
Lyle Reid chaired the state—federal ¢
mittee.

The four principles were adopted (wi
only slightly different language) by t
Judicial Conference of the United State
August 9. The Judicial Conference acte
a recommendation of a special health

repubcommittee of its Committee on Fed- Four nationally known
#fal-State Jurisdiction, composed of ba#luthors were featured fac
gty members of the fifth
ming at the same time as the state chigfnual Harold R. Medina
justices’ meeting. Seminar for State and Fed
s- The principles adopted by both judiciaral Judges on Science ar
ibgdies (in the language adopted by |thife Humanities at Princetor
dudicial Conference) are as follows: University in June.

e-1. The full exhaustion of administrative The literature portion of
iogmedies for benefit-denial claims shoutle seminar included thre
a requirement for any health care legisgrominent writers, all on the
ration. Such a requirement enhances| theinceton faculty, discuss

riess of such claims. Claimants should|rQates, winner of the Na
ice permitted to bypass administrative remional Book Award, treated
redies and to proceed directly into a court@fe judges with an after din
competent jurisdiction. ner commentary on her lat=
th 2. Following the exhaustion of adminjsest novel,Black Water ™=
¢rative remedies, and consistent with tRussell Banks, another National Book Award winner Joyce Carol Oates dis-
general principles of federalism, state colRginceton-based novelist, cussed her latest novéjack Water with state and

should be the primary forum for the reviewiscussed his forthcoming federal judges at the fifth annual Harold R. Medina
arebenefit-denial claims. novel about martyr John Seminar on Science and Humanities at Princeton

3. Traditional discrimination claims an@rown. Arnold Rampersad, University in June.

John Simpson/LEIGH

NCCJ Adopts Two
Strong Resolutions
on Federalism

At its annual meeting in Wyoming i
August, the National Conference of Ch
Justices adopted two resolutions dea
with judicial federalism.

The first resolution states the chief ju

tices’ strong opposition to “federal pr
emption of existing state product liabili
law . .

justices also oppose any such preemp
because such a measure would be “con
to the need for speedy and econom
resolution of disputes.”

The resolution notes that the confere
has continually opposed since 1983 “br
federal legislation” that would cause s
preemption; that such opposition has b
continuously reaffirmed by the conferen
and that state product liability law h
achieved “substantial uniformity over a
year period.” The conference opposes
cifically “suchradical concepts asthe pro
sition that the U.S. Court of Appeals sho
be the final arbiter of state tort law.”

The second federalism resolution rec
nizes “the need to reduce jurisdictio
conflict among tribal, state, and fede
courts” and notes the accomplishment
the Tribal Courts and State Courts Proj
a project funded by the State Justice In
tute. The resolution endorses the follow
four principles developed by the projec

* Tribal, state, and federal courts sho
continue cooperative efforts to enhance
lations and resolve jurisdictional disput

» Congress should provide resource
tribal courts consistent with their curr
and increasing responsibilities.

* Tribal, state, and federal authoritier%
should take steps to increase the cr S
recognition of judgments, final orders, laws

and public acts of the three jurisdiction

* The Tribal Courts and State Cou
Project should define the appropriate ju
diction of tribal courts over conduct
tribal lands by tribal members, nonmem
Indians, and non-Indians.

The resolution made permanent
council's Committee on Jurisdiction in |
dian Country.

Copies of the two resolutions may
obtained from the National Center for St
Courts, 300 Newport Ave., Williamsbur
VA 23185, phone: (804) 253-2000.

. as an unwise and unnecess
intrusion on principles of federalism.” T

actions should be handled differently that Princeton’s Department

benefit-denial claims based on issues sustEnglish, reviewed his assistance to[thgil be developing in the next decade.

as medical necessity. _ late Arthur Ashe in the preparation of Ashe’s Another highlight of science day at the
4. To ensure the effectiveness of thgitobiography. seminar was a slide presentation on “Engi-

enforcement provisions of any health care Prof. James McPherson, a member @éering Developments and Political and

legislation, it is critical that sufficient rethe Princeton history faculty and author @ultural Change” by Princeton engineer-

sources be provided to the responsible abe Pulitzer Prize-winningattle Cry of ing professor David Billington. That was

rministrative and judicial entities. Freedom led off the presentations for thgreceded by another slide presentation by

ef The resolutions of the respective stajigst day of the seminar with a lecture titleRrof. Billington on “Cultural Significance

ingd federal judicial bodies containing thgvhat Did They Believe They Were Fightin Engineering Symbols—The Bridge,” a

four principles were sent to every membgig For: The War Between the States.” Thgvorite lecture at earlier seminars.

of Congress. discussion focused on the motives for par- Other seminar presenters were Dr. Myron

e- Federal and state members of the heaitfipating in the Civil War of soldiers frommagnet, author and former member of the

tgare subcommittee of the Judicial Confésoth the North and South. Board of Editors of Fortune Magazine;

s@nyce Committee on Federal—State Jurisdic-The first day of the seminar was devotefleologian Chester Gillis of Georgetown

¢ion are U.S. District Judge Barbara t science, and it included presentatiosiversity; pre-Columbian art curator at

tidothstein (W.D. Wash.), chair; U.S. Courglating to physics, molecular biology, anlrinceton, Gillet Griffen; and Russian lit-

rafyAppeals Judge Stephen H. Andersengineering. Prof. David Wilkinson of therature scholar Ellen Chances, also of

¢apth Cir.); U.S. District Judge J. Freder|dRrinceton physics faculty reviewed recefiinceton.

Motz (D. Md.); Chief Justice Harry L.developments and discoveries in studies ofThe seminar is sponsored each year by

Carrico (Va. Sup. Ct.); and Chief Justia@e universe. He also discussed some af the

dthomas J. Moyer (Ohio Sup. CtJ. issues and areas of research in physics tha&e MEDINA, page 3

ch

en

State and Federal Judges, Court Personnel to Attend
March Conference on Ending Racial, Ethnic Bias

?d More than 180 judges, court officerscholars, and the general public to excharagidressing racial and ethnic bias in each
administrators, legislators, and educatddeas on how the existence of bias in [tihtate and territory. These plans may provide
gom states, U.S. territories, and the federalurts and efforts to eliminate it affect couat framework for the leadership of the
#udicial system are expected to attend|tpelicy making and management; nation’s various judicial systems as they
first National Conference on Eliminating e informing participants about successlevise appropriate reform strategies and
Ré&cial and Ethnic Bias in the Courts,| iful efforts to investigate the existence arwhrry them out.
giibuquerque, N.M., March 2-5, 1995. | nature of bias in the courts and about barri- A brochure describing the conference in
sti-The National Center for State Courtss to that success; and more detail will be mailed out later this
MBICSC) is sponsoring the conference with « inspiring participants to develop stratear. The Federal Judicial Center will con-
funding from the State Justice Institutegies to eliminate racial and ethnic biaact chief circuit judges to explain its fund-
e NCSC has also consulted the Fedefiraim their court systems and to follow ujmg policies for the conference. For more
'$udicial Center on the conference plan aod their strategic plans. information about the conference, state court
égenda, and the FJC will design special Activities for achieving these objectivepersonnel should contact H. Clifton Grandy,
§89ments for federal court participants| include small-group discussion and exdproject Director, or Karen M. Hughes, Na-
Nt The conference will focus on actionsises, workshops, and a “town forum” digional Center for State Courts, 300 Newport
designed to assist judicial leaders and adission. A panel presentation will explorve., Williamsburg, VA 23185, phone:
inistrators in the development of innovapproaches used to raise awareness al§80#) 253-2000, fax: (804) 220-0449.

iVe strategies to identify and eliminate tHsias, such as task forces, diversity training,

an .
mdnside . . .

ve©biter Dictum: Substantive Legal Issue
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existence and causes of racial and ethpiograms on sentencing disparities,
Ejas in their judicial systems. Objectivgsublic forums and hearings. State tea
iinclude the following: federal participants, and representati
n ®encouraging courts to dismantle aitom public, private, and community org
ygstiges of racial and ethnic bias in thézations will work on action strategie
judicial branch; The teams will have an opportunity to sh
he * presenting an analytical framework faheir findings with other conference p:
understanding specific ways in which peticipants.

sonal, institutional, and systemic bias may Conference follow-up will include es
erate in the courts; tablishing a database of experts on ral
te « providing a forum for judges, officersand ethnic bias in the courts, publication
of the court, courtadministrators, represetive conference proceedings, and deve
tatives of public and private organizationment of a survey of various strategies

*S
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Chief Justices’ Conference Takes Strong
Stand Against Justice Dept. Regulation

tices has taken a firm stand againstjustices to deal with the issue andwas s
proposed Department of Justice regul-the Attorney General in March.
tion that would permit department law- The chief justices, in their resolutio

not now permitted by many state legahd separation of powers, the state
ethics codes.

At their annual conference, held |inesponsibility to supervise the practice
August, the chief justices adopted a redaw in each jurisdiction.” “The Propose
lution that strongly opposes the propos®&lile,” they continued, “is antithetical t

Janet Reno to delay making it final. | siderations.”
The proposed regulation is set fort

part 77 of Title 28 of the Code of Feder#he special conference committee in

an attorney for the government may camaking the rule final.
municate with a represented person gon-The conference also opposed the r

tation if the communication “(1) is madadopted an earlier resolution that crea
in the course of an investigation, wheth#re special committee and charged it w
undercover or overt, of possible criminalommunicating to the Attorney Gener

counsel with respect to charges agairtstnfrontation.”

investigation; or (3) the communication i transmitting the comment to U.S. A
otherwise permitted by law.” torney General Janet Reno in March, p
The basis for the chief justices’ objegosed in an accompanying letter a co
tion is that, under state professional copromise regulation that would permit su
duct codes and under the ABA Code obmmunications by prosecutors in sor
Professional Conduct, a communicatjonstances: when the other lawyer has c
by a government prosecutor or goversented; when the prosecutor is expres
ment attorney with a represented persanthorized to do so by a specific act
would constitute unethical conduct andongress; or when the represented pa
subject the prosecutor or attorney to disdnitiates the contact and the prosecu
plinary proceedings in the states for uneasonably believes that notification
professional conduct. the party’s lawyers creates a risk of deg
The chief justices’ resolution urges ther substantial bodily harm. The compr
Attorney General to “continue discusmise was rejected by the Department
sions with representatives of the confeiustice.
ence in an effort to resolve the issue andMembers of the chief justices’ speci
avoid aregrettable constitutional confromommittee, in addition to Chief Justig
tation which might arise if the Final Rul&/easey, are Chief Justice Malcolm N
is implemented.” Lucas (Cal. Sup. Ct.), Chief Justice Lu
The chief justices also endorsed |dh Rovira (Colo. Sup. Ct.), and Chig
extensive “comment” on the proposedustice Richard W. Holmes (Kan. Su
rule—this comment had been prepared B6y.). O

The National Conference of Chief Just special committee created by the ch

yers to communicate with persons repmeeted that “as a matter of policy ar
sented by counsel under circumstancethics, as well as principles of federalis

preme courts have the sole and exclus

rule and urged U.S. Attorney Generaluch policies, principles, and ethical ca
in The Department of Justice had advig

Regulations. Section 77.5 provides thAugust 1 letter that it would not dela

cerning the subject matter of the represemhen itwas first proposed in 1993, havil

activity; and (2) occurs prior to the attaclthe “grave concerns of the confereng
ment of the Sixth Amendment right tand the desire to avoid a “constitution

the represented person arising out of|theChief Justice E. Norman Veasey (D¢
criminal activity that is the subject of th&up. Ct.), chair of the special committe

OBITER DICTUM

Substantive Legal Issues Create Tensions
eBetween State and Federal Courts

ent

scribed above may involve postponement
of federal jurisdiction, rather than its abdi-
cation. When the federal court retains juris-
jction—thatis, does not dismiss the case—
E%igants may return to federal court for
adjudication of federaliissues.
B. Certification
Certification is a proce-
dural method of resolving
some state—federal jurisdic-
tional issues. A federal court
in which a case is pending
certifies an unresolved ques-
tion of state law (generally
one that disposes of all or
part of the case) to the court
of last resort of that state,
which answers the question.

by Justice Susan P. Graber

N Oregon Supreme Court

d
m(This column has been adapted from m
syials distributed by Justice Graber at t
ivi/estern Regional Confer-

ofence on State—Federal Judi
dcial Relationships in Jung
o 1993, in Stevenson, Wash.)

n_

Most of the conferences
and writings on state—federa
egudicial relationships concer
artourt procedures and com
Y munications. There are, ho
ever, certain substantive le
ulgal issues that both cause a
ngreflect some of the tension
teetween the two systems. Th The federal court then adju-
itifollowing is a discussion of dicates the pending case.
q/some of the kinds of cases and legal issuesNow provided in at least 29 states, certi-
othat arise on the federal side yet implicgfieation was first recognized by the Su-
atthe operations of the state courts. preme CourtirClay v. Sun Ins. Office Ltd.
A. Abstention Doctrines 363 U.S.207(1960). The Court has strongly
. A fundamental issue in state—federahdorsed the use of certification in cases
ejudicial relationships is the problem of ovewhere state law is difficult for the federal
t_Iapping and conflicting state and federaburt to ascertain.
roj_urisdiction. There are a number of com- State statutory and discretionary criteria
m;_)Iex, often interrelated judge-made absteior accepting certification vary. For ex-
|, tion doctrines relevant to that problem. Tremple, in Western Helicopter-Servs. v.
Chyoctrines constitute a rejection of the absRegerson Aircraft,311 Or 361, 811 P.2d
N§ute right to a federal forum where feders7 (1991), the Oregon Supreme Court
3’|]Urisdiction exists, and they have the cordetermined that it will accept a certified
Shhon purpose of dealing with uncertain, question if the certifying court is one of
ofat least ambiguous, issues of state law| those designated in the state’s certification
Aty These judge-made abstention doctrinstatute, if the question is one of law, if the
[Oinclude the following: law at issue is Oregon law, if there is no
of « When a state’s action is being chatontrolling Oregon precedent, and if the
athenged in federal court as contrary to thpiestion has the potential to determine at
o-federal constitution and there are questipleast one claim in the case.All states hav-
obf state law that may be dispositive of theg statutory certification procedures ac-
case, the federal court should abstain [(eépt certified questions from the Supreme
although it may retain jurisdiction while the&Court and from federal courts of appeal,
eparties’ rights are determined in the staé®d most also accept questions from fed-
/1 forum).Railroad Comm’n of Texas v. Pulleral district courts. Some accept questions
isman Co, 312 U.S. 496 (1941). directly from bankruptcy judges and mag-
. * Federal courts of equity should exeistrate judges.
p.Cise their discretionary power with proper C. Selected Areas of Substantive Law
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Superior Court of Los Angeles County; Senior Judge Peter T. Fay, U.S. Court of Appeals for the E
Circuit; Senior Judge Monroe G. McKay, U.S. Court of Appeals for the Tenth Circuit; Judge Ro

Texas railroad commission relating to
drilling of oil wells).

Louisiana Power & Light Co. v. ThibodauxJ.S.C. § 2283, federal courts are prohibited
360 U.S. 25 (1959). from enjoining most state proceedings, with
» A federal court should not enjoin|@ertain exceptions: where such injunctions
state criminal prosecution begun prior|@re expressly authorized by Congress,
the institution of the federal suit except/iwhere they are necessary in the aid of the
very unusual situations, where necessaryéaeral court’s jurisdiction, and where they
prevent immediate irreparable injumare necessary to protect or effectuate the
Youngerv. Harris401 U.S. 37 (1971). Théederal court’s prior judgments (the
doctrine has now been extended to ciViklitigation exception”). The “in aid of
proceedings Middlesex County Ethicgurisdiction” exception implies that some
Comm. v. Garden State Bar As167 U.S.| federal injunctive relief may be necessary
423 (1982). to prevent a state court from so interfering
* Pendency of an action in a state couwvith a federal court’s consideration or dis-
is not a bar to proceedings concerning thesition of a case as to seriously impair the

eq

"l‘?é matter in federal court, other thanfederal court’s authority in that regard.
LR¥%geptional circumstanceésolorado River

» Under28 U.S.C. §1443, providing for
iMiater Conservation Dist. v. United Statesivil rights removal jurisdiction, a case may

[:
h

Cauthron, U.S. District Court, W. D. of Oklahoma; Chief Judge Michael A. Telesca, U.S. District CourtA%4 U.S. 800 (1976). Six factors are rdbe removed from state to federal court in

D. of New York; Mr. Robert M. White Il, Washington, D.C.; Professor Daniel J. Meador, University

Virginia Law School, Charlottesville, Virginia
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and the National Center for State Courts speak only through their respective Boards.

A note to our readers

TheState—Federal Judicial Observerelcomes comments on articles appearing in it and id

8lant to the decision whether to stay| three circumstances: (1) where a person has
dismiss a federal proceeding in deferenbeen denied or cannot enforce in state court
dp state adjudication: (1) the order in whidhcivil right of equality (the “denial” clause);
jurisdiction was obtained over the actipf2) where a defendant is being sued or
(the “priority” factor); (2) the law that pro-prosecuted for performing any act under
ji\éildfzg the rule of decision on the merits (tlwlor of authority derived from any law
c&hgjce of law” factor); (3) the conve-providing for equal rights (the “authority”
nience or inconvenience of the foruntlause); and (3) where a defendant is being
(4) the desirability of avoiding piecemealued for refusing to perform an act that
litigation; (5) the adequacy or inadequaayould be inconsistent with such a law (the
of state law proceedings in protecting tfeefusal” clause).

cgdefendant’s rights: and (6) in an action « The Declaratory Judgment Act, 28

)

I

for topics for future issues. Th@bserverwill consider for publication short articles andinvolving property, which court first asU.S.C. § 2201, provides that, with certain

manuscripts on subjects of interest to state and federal judges. Letters, comments, and

should be submitted to Interjudicial Affairs Office, Federal Judicial Center, Thurgood Ma
Federal Judiciary Building, One Columbus Cirele., Washington, DC 20002-8003.

atielesd jurisdiction over the property liBxceptions, a federal court may declare the
S@dpute (the “jurisdiction over the res” facrights or legal relations of interested parties

tor).
d&ee OBITER DICTUM, page 4

I

Some of the abstention doctrines
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Realistic Long-Range Planning for Courts:
A State—Federal Judicial Council Project

Much of the common activity of coun-

British Lord Chancellor Greets
State, Federal Judges at Seminar S

Lord James McKay of Clashfern, Lof&uropean Community law and the Eufo- Director, Federal Judicial Center | CilS addressesissues ofimmediate concern,
Chancellor of Great Britain, discussegean Court of Human Rights. such as coordinating habeas corpus review,
British legal reforms with American judges The London portion of the program in- Long-range planning for state and fediealing with problems created by bank-
at a conference in the Lord Chancelloriuded visits to “Old Bailey,” the Centragral courts must be tempered by a healthuptcy stays, and improving communica-
chambers during the second annual Jabriminal Court in London, and the Royalose of realism. This is doubly true in tH#ns between state and federal judges. These
Marshall Harlan Seminar for State andourts of Justice, where the Americarase of state—federal judicial councils bare important matters where councils play
Federal Judges. The seminar, held in Jylydges sat with their English counterpartause they are ad hoc bodies—they havesnaseful role. But councils might do well to
took place in London and Edinburgh. | and observed trials. They also met with tlseatutory status and are invested with| by to look beyond the horizon.

~ The seminar is sponsored by the Juginglish judges for afternoon tea and ¢ regulatory or administrative authority. These  The | ong-Term Problem of

ciary Leadership Development Councilersation. characteristics do not take away from their Resource Allocation

(chaired by Judge John W. Kern IIl of the In Edinburgh, the judges participated igjlity. But these councils lack the type |of

District of Columbia Court of Appeals), theliscussions at the Faculty of Law at thgaff needed to engage in operative plag;
Law Society of London, the General Coutyniversity of Edinburgh, where they he r,qmg for the future.
cil of the Bar of the United Kingdom, angresentations on comparisons of the En-cqyncils therefore should not pretenc concerns resources. Courts face a future of
the University of Edinburgh. The prograrglish and Scottish systems of civil ang, anything other than what they are. Ho icreasing demand for services coupled
is named for Justice John Marshall Harlamiminal law, issues of medical jurisprus %

ver. that does not mean that thev h ith declining resources with which to pro-
of Kentucky, who served on the U.S. Sdence, and recent developments in pub@ ' Y NaVE e them. Each court system is working on

ﬁy away from activities that can contrib e

Perhaps the most serious long-term is-
e confronting both state and federal courts

preme Court from 1877 to 1911. international law. | lanning for th ; source problems in its way, more or less
Lord McKay told the seminar partici- A reception for the judges at the Fac I{)(? 0ng-rar_1ge- P arTn.lng or e-cour S- | effectively. It is likely that court systems
pants that some of the legal reforms| lo¢Advocates in Edinburgh preceded visits Institutionalizing Councils will have to change in fundamental ways to

proposed in a series of papers issuedtinthe homes of Scottish judges and advo-Perhaps the initial long-range planningope with what seem quite clearly to be
1989 had been adopted, including openiogtes (barristers). concern for councils should be their owteclining prospects for the future.
up access to the courts, granting appear-At the conclusion of the seminar, Judgature. The pamphlet published by the Fed- Councils are just beginning to think about
ance rightsin courts to solicitors, and adoern said that “the evaluations by the pasral Judicial Center (and available from thehether and how state—federal cooperation
ing a modified contingent fee system. | ticipants were unusually complimentary|@enter’s Interjudicial Affairs Office; seeand coordination might alleviate some of
Judge Kern presented Lord McKay withll aspects of the program. Every evallgqdress in masthead, opposite page) the resource problems we face. Active mea-
abiography of Justice Harlan at the concltien gave it the highest overall rating.” | organizing and using state—federal judicislires, of course, have to be carried out
sion of _the session. _ He |nd|_cated that “a third, similar seMizqncils notes that they have had a chetirough other agencies and channels. But it
iu dzi?'23:/2ﬁ?::é@?g|tjsl;3§gjsde;n?mst ;grgés dbuerlirr:g fr:gr:‘ir;gftva(g vtlr;eekssu(r;}ngﬁlr 8fed history. The existence of many of theisconceivable that the councils can become
' ’ ’ 9 ‘has been episodic. Between 1970 and 1880yehicle or forum for the exchange of

eral administrative law judges. The seminterestedjudges should contact Judge h& number of councils fell from 37 to |dnformation—and for the identification of
nar featured lectures and discussions apati2510 Virginia Ave., Watergate East 314 : g " .
ecently, councils have been reviving amgportunities—that could be quite helpful

the English legal system, English legal hist, i , , : . . . . o
9 galsy 9 gal B, Washington, DC 20037, phone: (2 their numbers are increasing. to the more effective utilization of resources.

tory, and current issues in English crimingB8-5513 ] i , o i : ;
law. There were also special sessions on This suggests that councils ought to |\1_'é1|s would mvolvg broaden_mg thg t_radl-
thought to institutionalizing themselvegional role of councils to take in administra-
Unlike government agencies that are hgrtlye matters, and this in turn should be
and seem to survive even beyond the timedlected by expanding membership be-

SpeCiaI Issue OﬂUStice Sys_tem Jqurndl)etails when they are needed, state—federal jugdnd judges.
Courts’ Attempts to Deal with Rising Drug Caseloadscial councils enjoy none of the security that The exchange of information about re-

comes from bureaucratic and political suppective resources and needs could be the

ort. Lacking a constituency, councils mugtst step leading to developing sharing

urvive on their merits. arrangements by the responsible authori-
Perhaps opportunities will arise for theties. One can easily imagine pooling of law

sue is titled “Swift and Effective Justice: « Will special drug-case processing régislative recognition. One way this mighibraries and other courthouse facilities,
New Approaches to Drug Cases in tfuice recidivism among drug offenders?OCcur is by statutory references to stateseluding courtrooms. Efficiencies and
States.” Thdustice System Jourrialpub-|  The special issue’s articles indicate thdgderal judicial councils, assigning theraconomies might be realized by coordina-
lished by the Institute for Court Managesverall, special drug-case management &pactions and recognizing them as sourdésn of some aspects of calling of jurors,
ment of the National Center for State Coyrisroaches seem to be working, leading faar advice or counsel or as recognized co@robation administration, etc. Implement-

Fifteen authors from academia, stafaster processing of these cases. dinating bodies. Their capacity to survivieg such measures is not something coun-

courts, and the private sector examine andSome of the articles show that specighn perhaps also be enhanced by strengits should attempt to do. But councils can
evaluate the three major approaches uskdg-treatment courts tend to blur the

! , wuy , I8hing their attachment to establishéel serve as catalysts by initiating thought,
by the courts to respond to increasing drtigction between prosecution, defense,

caseloads: (1) case-processing managenjedicial personnel. Cases can take lon re bodies, such as state judicial counctiscussion, study, and analysis—by bring-
(including differentiated case managemeimcause large numbers of defendants aﬁrteg ?hre!agygl)q few stz_alte§ Wf? e;e(;heyle Igg dt_oget:mt_er t:]el atctors n e'?‘cth syitem—
and expedited drug-case management|pgpotaced under court supervision for lon ghd the judicial councils in the federal sysading ulimately to appropriate action.
grams funded by the Bureau of Justiperiods of time. The articles suggest t iam.
Assistance, U.S. Department of Justicespecial drug-treatment courts and sanctions Discovery of Ways to Be Useful
(2) spec_ial drug—tre(_atment courts; and|(Bave little effect on recidivism among drug  apgther approach to the institution
sentencing aIt_e_rnatlve_zs (treatmg drug ojffende_:rs. . o ization of councils is to find additionahing activity by established authorities. One
fenders in addition to incarcerating them). Copies of this special issue (vol. 17, . :

yays in which they can become useful

In developing approachesto manage thew.1) can be obtained by contacting Cal : : ; agdn 'magine other areas: for exz_ample, ex-
rising drug caseloads, the state courts ha@lay, Publications Coordinator, Natio Jaluable. Agencies, committees, and o thelranging information about experience with

deal with three fundamental questions: Center for State Courts, 300 Newport Avd20dies should not survive for their o alternative approaches to discovery and

« How will special, speedier processing/illiamsburg, VA 23187-8798, phon sake. Their survival should be a refledisclosure could be useful to the develop-
of drug cases affect the remaining coy804) 259-1812, fax: (804) 220-0449. |tion—a function—of their usefulnessment by the courts of rule changes (for both
caseloads? Councils therefore should on an ongojrgystems). Similarly, exchange of informa-

basis determine what needs exist that th&yn about ethical rules and standards might
canfill. They should be like the pink Kaiseencourage improvements in each system.
cement trucks we used to see on the streeté major issue for long-range planners is
that had written on their sides: “Find a Nedle allocation of business between state and
and Fill It.” federal court systems. This is a source of
The original feeling for a need for courpolitical controversy and much debate.
cils stemmed from the perceived existen€ouncils can be a place where the issues are
offrictions between state and federal couremnsidered on a practical level, experiences
As those frictions seemed to decline, couare exchanged, and pragmatic answers to
cils began to fade away. There is goguoblems developed. The work of councils
reason to believe that today there is, on tihehis area could inform the positions taken
whole, relatively little need for councils tdy the leadership of the judicial system and
deal with friction between the systemsssistin bringing about enlightened execu-
What are the needs that exist now or tHate and legislative decisions. One can well
can be foreseen? The answer to that quiesagine thata communication from a state—
tion will vary from state to state. If councijl$éederal judicial council would carry con-
are to plan for an effective future role, theiderable weight with legislators.
should begin by undertaking an imagina- Councils may be a place for constructive
tive and thorough search for needs that thiéspught and exchanges of experience and
can meet. It should not be enough simplyt@ws, leading to more informed action in
judges to attend the seminar are available  soldiers. invent roles for the councils. There is e state and federal court systems. But to
from the State Justice Institute. need for make-work organizations. Whaplay that role, councils must ensure their
For information about application proFederal Judicial Center, Thurgood Marsh@ller roles the councils undertake, thewn long-term future—their continuity as

cedures, interested federal judges showdderal Judiciary Building, One Columbug,oyid meet genuine needs if they areserious and effective bodies that can make
write to the Judicial Education DivisionCircle N.E., Washington, DC 20002-800B| ¢,rvive. a valuable contributiori]

A special issue of thdustice Syste « Will special drug-case processing
Journalreports how state courts have copedlt in “assembly line justice,” leading
with the rising tide of drug cases and hoturn to different sentences than drug |0
successful they have been. The specialfesaders would otherwise receive?

Other Areas of Cooperation

This catalytic function can be a useful
aldjunct to conventional long-range plan-

MEDINA, from page 1

the Judiciary Leadership Development
Council, the Federal Judicial Center,
the Council on the Humanities and the
Council on Science and Technology | of
Princeton University. It is held annually
and is open to both state and federal judges.
The 1994 seminar was the fifth in the serjes.
The sixth annual Medina seminar, npw
in the planning stages, will be held June 8—
13, 1995.
Interested state judges should contact
the chair of the Judiciary Leadership De-
velopment Council, Judge John W. Kern  Atthis year's Medina Semi-
lll, 2510 Virginia Ave., N.W., Watergat nar, Pulitzer Prize-winning
East314-N, Washington, DC 20037, phane: ~ nistorian James McPherson

. previewed his forthcoming
(202) 338-5513. Scholarships for state book on motives of Civil War
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State—Federal Council Discussion Survey Reveals Variety of Subjects

The National Conference on State—F
eral Judicial Relationships in Orlando, FIsADR
in April 1992, sparked enthusiasm in theublic defender system
states for organizing, reorganizing, or r .
newing state—federal judicial councils. rf'el?‘W"%"
Interjudicial Affairs Office of the Feder iomt lists of pro bono pounsel :
Judicial Center regularly monitors t calendar and ;chedul[ng conflicts
. = .dual prosecution of criminal cases
meet_lngs a_nd activities of these_ councilSartification of court reporters
and it publishes short summaries of the
meetings of the various councils regularlpwa
in the State—Federal Judicial Observer | sharing of judicial education programs
The following is a compilation of dis-sharing of courtroom space and facilitie
cussion topics that have been included gt settlement of related cases
the agendas of various councils from ti§@lendar/scheduling conflicts
summer of 1992 to the summer of 199gender and racial bias in the courts
The list reveals the rich diversity of sytfertification of state law questions
jects that have occupied the attentions |9hnsas
state and federal judges, and it suggests¢B@rt mediation programs
usefulness of councils in discussing majtate—federal court budget problems
ters of mutual concern. In some instancegntencing guidelines
the discussion topics have led to concrdtgleralization of state crimes
actions, such as the creation of gender-pm@se se law clerks
task forces, the implementing of plans
sharing facilities, the sharing of sources|fgf .
jury Iis?s, and similar activitigs. (A Fede atlon_a! Confert_ence on State—Federal
e S Judicial Relationships (Orlando
Judicial Center pamphleDrganizing an
Using a Council of State and Fede ac!a

Conference)
" . lendar/scheduli flict
Judgeshas additional suggestions and ins enaar/scheduing Contiies
formation about councils.)

r..
uisiana

ducing friction resulting from federal
reversals of state criminal proceedin

Maine
overlapping jurisdiction in drug
prosecutions

Alabama
bankruptcy stays
court management information system

adequate funding for courts .
g 9 Minnesota

gender and racial bias

certification of state law questions
lawyer discipline

CJRA implementation

Fed. R. Civ. P. changes

building projects in the state system

California

new juror orientation programs
death penalty/habeas corpus rules
recruitment of death penalty counsel
law library and facilities sharing
budget cuts for judiciary

joint certification of court reporters
capital case symposium

new disclosure rules for related cases
court coordination guidelines

court interpreter issues
federalization of state law
certification of state law questions
prison inmate grievance procedures

Mississippi

loan of federal courtrooms for state
proceedings

calendar/scheduling conflicts

effects of bankruptcy stays

Missouri

National Conference on State—Federal
Judicial Relationships (Orlando
Conference)

Automatic stays in death penalty cases

Connecticut
joint use of jury pool selection process
prison inmate grievance procedures

cases
prison inmate grievance procedures
unification of CLE requirements
concurrent jurisdiction in RICO cases
calendar/scheduling conflicts
effects of bankruptcy stays

Florida

long-range planning for courts
size of federal judiciary

death penalty appeals

OBITER DICTUM , from page 2| that successive criminal prosecutions
separate sovereigns for crimes arising
seeking such declaration, even when ques$the same acts are not barred by the dg
tions of state law are implicated. jeopardy clause of the Fifth Amendmen
* Underthe Tax InjunctionAct, 28 U.S.Cthe U.S. ConstitutionUnited States
§ 1341, federal courts may not enjoin thiraylor, 978 F.2d 1131 (9th Cir. 1992).

collection of state taxes “where a plain, «Under28U.S.C. §2251, afederal ca

forfeiture of property proceedings in drug

sharing of courtroom facilities
appointments in pro se matters

Montana

long-range planning for courts

gender bias

case workloads of judges

handling of capital cases

certification of state law questions

court interpreter programs

National Conference on State—Federal
Judicial Relationships (Orlando

'S Conference)

bankruptcy education programs

new rules for fax filings

new building projects

cooperation in prison riot litigation

Nevada

status of law librarians

locus of incarceration of state/federal
prisoners

bankruptcy conflicts

long-range planning for courts

cameras in the courtroom

prison inmate grievance procedures

use of prison facilities for hearings

death penalty resource center

press relations for courts

death penalty procedural rules

ggederal Habeas Corpus Act of 1993

proliferation of pro se cases

liens on prisoner accounts for pro se
cases

video teleconferencing for prisoner
appearances

Western Regional Conference on State
Federal Judicial Relationships
(Skamania Conference)

New York

certification of state law questions

certification and compensation of court
interpreters

Ohio
certification of state law questions
death penalty habeas corpus cases

death penalty resource center
bankruptcy education programs
scheduling conflicts

Oklahoma
prison inmate grievance procedures
public relations for the courts

Tennessee

judicial evaluation survey

certification of state law questions

calendar/scheduling conflicts

joint education programs

Virginia

standardization of court interpreter
program

use of legislative history in interpreting
statutes

public relations and the courts

Fourth Circuit regional state—federal
conference

federalization of state crimes

trial advocacy program for judges

court security

growing criminal caseloads

Uniform Transfer of Litigation Act

federal funds for state criminal justice
system

Washington

sharing of court facilities
sharing of court interpreters
joint education programs

West Virginia
calendar/scheduling conflicts
-ADR

automation in the courts
complex litigation

tracking of habeas corpus cases
standards for appointment of counsel
jury management

joint education programs
interpreter services

local court rules

court facilities

pro se litigation[]

by
out
uble
[to

urt

speedy, and efficient remedy may be hadidefore which a habeas corpus proceeding is

the courts of such State.”
* Suits for violations of contracts beagainst the detained person. Pursuant t
tween an employer and alabor organizatiohS.C. § 2254, an application for a writ
representing employees may be broughthiabeas corpus should not be granted u
federal court under the Labor Managemeintappears that the applicant has exhau
Relations Act, 29 U.S.C. § 185. state remedies.
* At least two federal statutes pertain to D. Conclusion
jurisdiction over bankruptcy actions. 28 Increasingly, legislatures are attend
U.S.C. § 1334 provides for nonexclusive issues of potential state—federal judi
federal jurisdiction of matters arising undetiction. For example, the Oregon legis
or related to bankruptcy. 11 U.S.C. § 3@@re recently has amended its antitrust

provides for automatic stay of all judicigin order to reduce the opportunity for dupli-

proceedings (not including criminal proeation and conflict in that area. Subst

ceedings) brought against a debtor who hagly, Oregon’s statute, ORS 646.705, mir-

filed for Chapter 13 bankruptcy, includingors federal law in most respects. The
actions to collect a claim against the debtatatute also provides, however, that on
+ 28 U.S.C. § 1362 provides that feder@ial on an antitrust claim begins in fede
district courts have original jurisdiction ovetourt, the parallel state claim is abroga
all civil actions, brought by recognizedinless there is a later determination that
Indian tribes, in which the matter in contrdederal court lacked jurisdiction.
versy arises under the Constitution, laws, At the congressional level, grants
or treaties of the United States. 28 U.S.€xclusive jurisdiction definitively elimi
§ 1360 provides for jurisdiction of civjlnate jurisdictional conflicts. Notwithstan
actions arising under state law brought liyg legislative awareness and action, h

enumerated Indian tribes in certain spe@ver, there will continue to be room for the

fied states. operation of judge-made abstention d
» The dual sovereignty doctrine holdgines.[

pending may stay a state court proceeding
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